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Ha 6aze PI'AOY BO «banruiickuit OeepanbHblii yHUBEPCHTET
nmenu Y. Kaara», ®IAOV BO «Poccuiickuil rocyiapcTBeHHbIA
IeAaroriYeckuit yeusepeuteT uMmeHn A M. T'eprienay,

OI'AOY BO «Tynsckuii rocy1apcTBeHHBINH YHHBEPCHTETY,
236006, Kanuuunrpan, yn. ®pynse 1.6

OT3bIB

Ha apTOopedepar qucceprtanuu Yobanosa 'eoprus AprypoBuua
«llpoTHBogeHcTBHE 3aBEA0OMO HE3AKOHHOMY 3a/1epPKaHHIO
(yroiioBHO-IIPaBOBOH H KPAMUHHOJIOTHYECKHI ACHEKTHI ),

HpECTABICHAOY Ha CONCKAaHHE YISHOH CTEleH! KaHauAaTa I0pHINIECKUX HayK
no creruansiocT 12.00.08 — yronosHoe npaso U KpUMUHOIOTHS;
YyTOJOBHO-HCIIOJHUTENBHOE TIPaBo

ITpaBo Ha cBOOOAY ¥ NHYHYIO HENIPHKOCHOBEHHOCTh OTHOCHTCS K YHCIY OCHOB-
HBIX KOHCTUTYI{MOHHBIX 11PaB, HPOU3BOILHOE BTOPKEHHE B OCYHIECTBICHNAE KOTOPOTO
negonyctumo. CornacHo ¢1.22 Koncrurynuu PO u ripasoBoii Ho3suuuy, BEpaXKeHHOH!
B nocraHosneHusax Koncturynuonsoro Cyna P@® Ne 18-IT u ap., npaso Ha coboay u
JTUHHYIO HEIIPUKOCHOBEHHOCTD KaK OHO U3 OCHOBHEIX IpaB, OyAyYHd HEOTHY KAaeMBbIM
¥ [IPUHAIEKAITNM KaXJA0OMY OT POXACHM, MOXKeT ObITh OTPaHH4YeHO NULIL IPH CO-
Omonenny o0IHeNIPaBOBBIX NPHHIMIIOB ¥ HA OCHOBE KOHCTHTYIHMOHHBLIX KPUTEPUCB
He0OXOAUMOCTH, pasyMHOCTH H COPa3MEpPHOCTH C TeM, YTOOBI He JOIYCTUTh YTPATh
caMoro CyuIecTBa JAaHHOTO MpaBa. 3afepiaHue JHUHa, KOTopoe npeacTaniser coboi
MEpPY rocyIapCTBEHHOIO IPHHYXISHUS, OCYILECTBILIEMYIO B X0 IIPaBOOXPAHUTE b
HOH N1eATeNbHOCTH, 3aKN0YaeTcs B KPAaTKOBpPeMEHHOM JIMUICHHH IIpaB 4eIOBeKa Ha
cBODOJY ¥ JINYHYK HEIPHKOCHOBEHHOCTH, HeoOXogumocTs 0GeceueHns 3aIHUTH OT
IIPOU3BOIIA U 370YTIOTpeOseHHs IIPaBoOM TNIPH 3aJePKaHiy ABISETCS YCIOBHEM obec-
NeYeHHs NPUHIKIIA 3aKOHHOCTH B IESTENBHOCTH NPaBOOXPAHUTENBHEIX OPraHOB H
obecneuenns cobmonenus npas uenoBeka. ColOmojenue Oanarca YacTHOO M 1myo-
TUYHOIO MHTepeca, OalaHca NpaB HeNoBeKa M 3aKOHHBIX MHTESPECOB rocyJapcTsa U
ofIecTBa NPHU OCYLISCTBICHHW 3aJepKaHus 00ecrieuMBaeTCsl PA3NUYIHBEIMH Cpejl-
CTBaMH, CPEZY KOTOPBIX Haubonee 3dGexk THBHEIME ABIIAIOTCA YTOJIOBHO-TIpaBossie. U
B CyleOHOl IPAaKTUKE, U B OPHINYECKOH HayKe OTCYTCTBYET eHHOOOpasHe B TOIKO-
BaHWY NIPUIHAKOB COCTaBa NIPECTYINIEHHS, MpenycMoTpertoro 4. 4. 1 u 3 cT. 301 VK
P®. Cutyaiis oCloXHACTCS €1Ie U TeM, 4TO UHCTUTYT 38JIEPIKAHMS SABIAETCA MEXKOT-
PAC/ICBBIM M, KaK CIEACTBHE, MOPANOK 3aACpKaHMs ONpeleiseTcss HOpMaMK Mpasa
PasIUYHOW OTPACIEBOH NpPHHAUICKHOCTH. KpoMe TOro, 3ajepxaHue JINIfa, CoBep-
nrasiero npectymienue (¢r.38 YK P@), MoxeT nponsBogUTECS HE TOILKO JOJIK-
HOCTHBIMY JIMIAMH TIPABOOXPAHUTENBHBIX OPTaHOB, HO ¥ OOBIMHEIMM IpaXkJaHaMK B
TIOPSIKE peanu3aliiy CBOSro CyOBeKTHRHOIO npaBa. BrankeTHsi W cCHUTOUHBIN Xa-
pakTep aucnosuiny 4.1 ¢r.301 YK P® nenaetr neoGxoauMbIM YIUTHIBATE HOPMBL, CO-
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JEPXAIMCCH B PasIMYHBIX HCTOYHUKAX IIpaBa U pasnuuHeIX cTaThax YK P®. Bee Bri-
IHEN3II0KEHHOE 000CHOBBIBAIOT HEOOXOAMMOCTE COBEPIIEHCTBOBAHMS 3aKOHOIATE b
CTBa U NPAKTUKH €0 NPHMEHEHHS NIPH IPUBIICHEHNH K YFOIOBHOH OTBETCTBEHHOCTH
3a He3aKOHHOe 3a/iep)KaHue.

Conepxanne apTopedepaTa TO3BOILIET CAEIATH BRIBO, YTO LENb JUCCEPTAIMOH-
HOTO UCCIIEAOBAHUA JOCTHTHYTa, a4 TOCTABJICHHBIE 3a0a94 BEHIONHEHS, Haygnas Ho-
Br3HA padOTHl ONpeNesieTcs TeM, YTO TIPEINIOKEHHAS ABTOPCKAsd KOHUCIIHA KOM-
IVIEKCHOT'O YrOJIOBHO-TIPABOBOIO ¥ KPUMMHOIOTHYECKOTO NPOTHBOAEHCTBUA 3aBe-
AOMO HE3aKOHHOMY 3a/IepKalHIo, COTNIACHO KOTOPOH 3ajepiKanue paccMaTpHBaeTCs
KaK MEeXOTpPACIeBOE IOHATHE H MOXET UMeTh HE TOJIBKO HPOLecCyallbHO-TIPaBoBoe,
HO ¥ MaTepHaJbHO-IPaBOBOC COJEPXKaHUe, paHee He pacCMaTpHBajiach HH OTeue-
CTBEHHBLIMHE, HH 3apy0eXHBIMH YUCHBIMH.

Teoperuueckas 3HAUHMOCTE Pe3yJILTATOB HCCIIEAOBAHUA 00YCIIOBNICHA HONyYe-
HHEeM KOMIUIeKCa HOBBIX HAYYHBIX 3HaHUH, paclIUpSIOIIMX [IPEACTaBICHUE O KpHTe-
PHSX OTTPEHHYEHHUS IIPaBOMEPHOrO [OBEICHHUA IIPU OCYLIECTBRCHUU 3a/CPKAHUS OT
HeNIpaBOMEPHOTO | MpeleaX YroioBHO-HPAaBOBOro BO3ASHCTBHS HA MOBEACHAE JIHI],
OCYUISCTBAAOMIMX 3aJepxKaHye, HOBbIX YTOMOBHO-IPABOBBIX 3HaHWit mo Gopwbe ¢
IPECTYIUICHUAMH NPOTHB NPaBOCYAUA H HE3aKOHHBIMH 3aEpKaHWAMU. ABTOPOM
JaHO MOHATHE YIOJOBHO-IPABOBOIC 3aJ€PiKaHuA JIMLA, COBSPLIUBIIEr0 HNpecTyILIe-
Hue (B TOM 4HMCIIe C IPUMEHEHHEM CHIIBE ITo npasuiam ¢1. 38 YK P®) u noxstus He-
3aKOHHOIO 3azepxkanusd i uenel ¢r. 301 VK P®; npenrioxena aBTopckas peRaxius
YIrONOBHO-TIPABOBLIX HOPM O 33BEIOMO He3aKOHHOM 3ajepikanud (141 u 3 cr. 301
YK P®), xoppecnoHIHpYIOLIHX UM YTONOBHO-TIpOLecCyalbHbIX HOpM (.11 ¢1.5, .1
4.10 ¢T1.109 VIIK P®); onpezeneHs BHEUIHWE W BHYTPEHHHE HETEPMUHAHTEI COBEpP-
LIeHYs 3aBE/IOMO HE3aKOHHOTO 3a/epKaHus.

Ilpaxrryeckas 3HAYUMOCTH pabOTEI COCTOHMT B TOM, UTO PE3YILTAThHI HCCIER0Ba-
H¥isi MOTYT OBITH HCTIONB30BAHEI B CIIEICTBEHHO-CYINeOHOM MpaKTIKe, IIPH IOITOTOBKE
COOTBETCTBYIOILMX pasbicHeHuit [lnenyma Bepxosnoro Cyaa Poccuitckoit Denepa-
LMK MO BOIIPOCAM NPHMEHEHNS YTOJIOBHOH OTRETCTBEHHOCTE 3a HE3aKOHHOE 3aepiKa-
HHE, & TAKKe B HOPMOTBOPYECKOH ACATENBHOCTU NIPH COBEPHICHCTBOBAHNY AeACTBY-
IOTHETO 3aKOHOATeNbCTRa. B paboTe [peacTaRnenb peKOMEHNAIIHH 110 TPAKTHKE MPH-
Mmenenns 4.4.1 w1 3 ¢1. 301 YK PO, onipeneness npapuna npeooleH I KOHKYPEHIHK
HOPM, COIEPXAUIMXCs B YKa3aHHOHN CTaThe ¢ HOPMaMHM, YCTaHABIUBAIOIHME OTBET-
CTBEHHOCTE 3a HOJDKHOCTHBIE ITPECTYILICHHS U NIPECTYILIEHHA NPOTHB CBOOOHBI IHY-
HOCT#, BBISIBJIEHR! IIOTPELIHOCTH TEXHHKO-IOPHUIAMYECKOI0 XapakTepa B YTOJIOBHOM 3a-
KOHE ¥ IPEIJTOIKEHE! BOSMOXKHBIE CTIIOCOOB! NX yCTpaHeHHA. ABTOPOM TAKKe OMNpere-
JICHBI JeTCPMUHAHTEI 3aBEIOMO HE3aKOHHOTO 3a/IepKaHus M OCHOBHBIE HallpaBieHNs
COBEPILICHCTBOBAHNA Mep NMPOTHBOJECHCTBHS 3aBEIOMO HE3aKOHHOMY 3alepiKaHHIO;
paspaboraH B paMKax HpeIoKeHHON KOHUENUUH aBTOPCKUM BAPHAHT KOMILIEKCA Op-
raHu3alMOHBO-TIPABOBEIX MEpP IIPOTHBOACHCTBHSA 3aBEJOMC HE3aKOHHOMY 3amepiKa-
HHIO.

MeTon010rus ¥ METOIUKa SMCCePTAIIMOHHOTO HCCIeJoBaHMs 0B0CHOBAHA H 103~
BOJIeT PelUXTH 3312491, ONpeAeiieHHEIE IS NaHHOTO HecieoBanus. BeIBOAEI THCCep-
TalfHOHHOTO HMCCIEOBAHMS OCHOBAaHBlI Ha COMMIHOM sMnupmueckol 0ase, xoropas



BKJIIOHACT HE TONBKO PE3YILTATHI SMIIMPUYESCKHX UCCISHOBaHNM, IPOBECHHBIX APY-
THMH YYEHBIMH, HO H JaHHBIE COOCTBEHHBIX KOHKPETHO-COLMOJIOTHYSCKHX UCCIEN0-
BaHHH, Pe3yNbTATOR aHAIN3a CyAeOHOH ¥ cile/ICTREHHOMH MPaKTUKK, AaHHLIX MO [Ies-
TENLHOCTH IPOKYypaTyphl B 2TOM HAIPaBICHWH, CTATUCTHYeCKHX  AanHbx [ HAI]
MBI Poccum.

Hayunast HOBU3Ha DuccepTaluu COMHEHUH He BBI3BIBAECT,

3acny>HBaOT BHUMaHHA U MOAAEpXK# BeiBoAE I A . UoGaHOBa, BKIOYAA OCHOB-
HEIE TONOXKEHUsS MUCCEPTAHOHHOIO UCCHSI0BAHUS, BEIHOCHMEIE Ha 3anmTy. B ToMm
YHCle O HeOoOXOOMMOCTH YTOUYHCHUS YFOJOBHO-TPABOBOTO MOHATUS 3afeprKaHus
Ji¥i{a, COBEPIIMBINETO NPECTYIIEHUE, a TAKKe O MOHATHH HE3aKOHHOTO 3aJICKaHNs
ans neneit ¢cr.301 YK P®. Crenyer Taxkike NogIepxaTh NPeUIOKeHHE 0 HeO0X0 UMO-
CTH BKIIOYEHHA B OOBEKTHBHYIO CTOPOHY 3aBEIOMO HE3aKOHHOTO 3aJepKaHus Jek-
CTBMS JOIDKHOCTHBIX JTHI 110 8AMUHUCTPATUBHOMY 3aJepyKaHHIO B HapyuieHue tpebo-
BaHuA ¢ npennucasuii Koxexca 06 agMUHUCTpaTHBHBIX paBoHapyuIeHHsX. Heobxo-
JHMMO TAKXKE COINIACHUTBCA C BBIBOAOM aBTOPA, O TOM, 4TO KHECMOTPS Ha €IUHUYHBIC
(axTel BO3OYKACHHS YIroA0BHBIX Aex 1o w.4.l 1 3 ¢1.301 YK PO 1 o6BHHHATENBHBIX
[IPHrOBOPOB, 3aBEAOMO HE3AKOHHOE 3afiepKaHue 0e3 HauudMus yroJiOBHO-IIPABOBOTO
3aIIpeTa NOTEHIMANIEHO OMTaCHO, BO3MOXKHO U HOBTOpAeMO». B CBA3H ¢ DTUM ZeKPHMHU-
Han{3allia HE3aKOHHOIO 3a7epKaniis HellenecoobpasHa.

B paboTre uMEIOTCA THCKYCCHOHHBIE MOIOKCHUS.

B asropedepare Hamma oTpa)keHHE TIO3HLMS aBTopa O IpuMeHeHue u.4,1 i 3
¢1.301 YK P® T0/BKO B OTHOIIEHUN 8AMUHHCTPATHBHOIO 3a/ICPXKaHUs ¥ 3afePKAHKS
10 MORO3PEHHIO B COBEPNICHUY IpecTyluteHud. B cootBetcTBHU ¢ 4.2 cT.14 Dene-
panbrOro 3akona ot 07.02.2011 N 3-®3 (pen. or 21.12.2021) «O monumuny Moauius
HUMEET MPAaBO 3aJePXaThk JTUIO H B APYIruX cnyuasx. HanpuMep, Jull, yKIOHSIOMMXCH
OT HCTIONHEHHA HA3HAYEHABIX UM CYAOM NPHHY AUTENBHBIX MEP MEJUTIHACKOTO XapaK-
TEepa KK NPWHYIUTEIBHBIX MEP BOCIIUTATENBHOIO BOIJACHCTBUA, JINL, JOMYCTUBIHHX
HapyHICHHE NPAaBUII KOMEHAAHTCKOrO Yaca; JIUII, He3aKOHHO MPOHUKIUMX JH00 MBITaB-
IIHXCH NMPOHHMKHYTH Ha OXpaHseMble 00BeKThL, U T.1. He sicHa Taxke HO3WIMSA aBTOPA
110 MOBOAY BO3MOXKHOCTY IIPUMEHEHMS! HOpM, cogepxammxced B w.4.1 1 3 ¢1.301 YK
P®, B cinyuanx, npefycMoTpeHHBIX 4.2 ¢T.14 DenepanbHOro 3akoHa «O MOIMIIANY.

ABTOp Hpe/uIaraeT BBLASATh 3aBSHOMOE HAPYIEHHe YCTAHOBACHHBIX 3aKOHOM
OCHOBAHMH 3a/1eP)KaHHsA, HApYUICHNE MOPAAKA 3alepiKaHus U HapyHIeHHs CpPOKa 3a-
Aepxauws. B aBTopedeparte He Hallta OTpaXkeHus [TO3ULUA ABTOPA O TOM, KAKUM 00-
pa3oM crelyeT paccMaTpHBAaTh BOIIPOC 00 OTBETCTBEHHOCTH 38 HE3AKOHHOE 3aepiKa-
HHUE JIHL, KOTOPhIE HOAB3YIOTCH JIHYHON HENPHKOCHOBEHHOCTEHIO HA OCHOBAHUH (ee-
PajIbHOTO 3aKOHOAATENBECTBA I HOPM MEXIYHApOAHOTO IPaBa.

ABTODp TIpearaeT ONpeneNnaTh cyOheKTa IpecTyIieHns B cocrase «Hesakon-
HOE 3a7ieprKaHmey KaK CleKraibHOro — NOJDKHOCTHOR JIMLO IPaBOOXPaHUTENLHOTO Op-
rasa ... (¢.21), HO mpu 3ToM Ha c.17 mpeiIaraeT paccMaTpUBaTh 3aiepiKanye JMNa,
coepumBinere npecrymiedue (cr.38 YK P®), kax yronosHo-paBoBOe HOHATHE,
HPUMEHNMO® K He3aKOHHOMY 3anepxaHuio, [IpaBoM Ha 3aaepixanite JIUIa, COBEPILUB-
HIeTo NpecTyIUIeHHe, HMEIOT He TOIBKO YHOJHOMOYEHHBIE HA TO IPEICTABHTEIN BIIa-
CTH, HO ¥ HHBIE 1A, B TOM YHCIIE [TOCTPAJaBIINE OT NPECTYILICHNS, UITH CTABIINE ero
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HETIOCPEICTBEHHBIMH OYEBU/ILIAMH, HIIU JIMLIA, KOTOPHIM CTAJIO JOCTOBEPHO U3BECTHO
0 ero coBepiieHuH. MOryT 11 OHM HECTU OTBETCTBEHHOCTS 110 ¢T.301 YK P® 3a Hesa-
KOHHOE 3a/iepxaHue?

Yxa3aHHbIE 3aMeYaHusl HOCAT PEKOMEH/IaTeNbHBIM U IUCKYCCHOHHBIN XapakTep.
OHM He CHIKAFOT OOLIYIO BEICOKYIO IOJIOKUTENBHYIO OIEHKY TIPOBEAEHHOTO JHccep-
TallMOHHOrO HuccienoBanus I'.A.Ho6aHOBEIM.

CreneHb 060CHOBAHHOCTH HAy4YHBIX IOJIOXKEHHH JOCTATOYHO BHICOKA, BEIBOJIBI U
PEKOMEHJALMH aBTOpPa JOCTOBEPHBI H MMEIOT MTPaKTHYECKYIO0 3HAYMMOCTh. B 1iesmom
coJieprkanue aBTopedepara AUCCEPTALHMH CBUAETEIBCTBYET O TOM, 9TO aBTOPOM TIPO-
BEZICHO CAaMOCTOATENIBHOE UCCIIEOBAHNE, OTIMYAIOLIeecs aKTyaIbHOCTBIO, HOBU3HOIM,
TEOPETHYECKOM M IIPAKTUYECKOH 3HaUUMOCTBIO, U COJIepIKalllee pellIeHHe 3aauu, MMe-
IOIleH CYIEeCTBEHHOE 3HaUeHUe IS YTOJIOBHO-TIPABOBOM HAYKH.

Ha ocHOBanuy M3JI0)KEHHOTO, TI0JIarawp, 4To AuccepTaims ['eoprusi Aprypo-
Bu4ya Yobanosa Ha Temy «IIpoTHBOMEHCTBHE 3aBEOMO HE3aKOHHOMY 3a/I€PKaHMIO
(yrosoBHO-NPaBOBOM ¥ KPUMHUHOJIOTHYECKU aClIeKThI)» SBJISETCS HayYHO-KBaTU(H-
KaIlMOHHOM paboToM, COOTBETCTBYOIIEH TpeboBanuaM 4. 2 1. 9 u 1. 10-14 TTomoxe-
HHsl O MPHUCYXIECHHH YY€HBIX CTENeHEeH, yTBepXAEeHHOro IocraHoBieHreM [IpaBu-
TenbeTBa Poccuiickonn ®enepanun ot 24 centsiops 2013 roma Ne 842 (¢ u3m. oT
26.05.2020 r., B pen. ot 11 centsiGps 2021 r.), a COMCKaTENb 3aCyKUBAET MPUCYK/IE-
HUs YYEHOHN CTENEHM KaHAMJaTa IOpUAWYECKHX HaykK Io creunuanbHoctH 12.00.08 -
YTONIOBHOE NPaBO ¥ KPUMMHOJIOTHS; YTOJIOBHO-HCIIOIHUTEBHOE TIPABO.

« /ﬁ » L ('i'_‘/i?/‘ Ve 2022 rona

Kannunat ropuguueckux Hayk (12.00.09 - yronosHsIM npomnecc,
KPUMHWHAJIMCTHKA U OTIEPaTUBHO-PO3BICKHAS JESTEIBHOCTS),

y4YeHOE 3BaHHE JIOLEHTA N0 Kadeape yroJIOBHOTO MpaBa H KPUMUHOJIOTHH,
JIOLIEHT Ka(eaphl YTOJIOBHOTO NMPaBa U KPUMHUHOJIOTUH

HMuctrtyTa npasa, cCOUANBHOTO yIpaBleHus ¥ 6€30acHOCTH

®I'BOY BO «YaMypTcKuii rocy1apCTBEHHBINA YHUBEPCUTETY,
3acimyXeHHBIH IOpHCT Y AMYpTCKOit PeciyOimku
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426034, r. Mxesck, yn. YHuBepcurerckas, 1.1, kopm.IV, kom.332
Kadenpa yronosHoro npaBa # KpUMHHOJIOTHH

WHCTUTYT NIpaBa, COLMANBHOTO YIpaBlIeHus U 0€30MacHOCTH

Y IMypTCKHii rocy1apCTBEHHBIN yHUBEPCHTET
Ten. 8(3412) 91-60-02 P
e-mail: kafedraugpk@mail.ru o o Y
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